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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC13-00417 
CASE NAME: CORRINET VS. BARDY 
HEARING ON MOTION FOR LEAVE TO CONDUCT DISCOVERY 
FILED BY MARK STEVEN CORRINET, MICHAEL BARDY 
* TENTATIVE RULING: * 
 
This case was previously set for trial, but shortly before the trial date it was dismissed for want 
of prosecution (Judge Craddick).  The court of appeal reversed that dismissal and remanded the 
case for further proceedings.  At recent CMCs the parties agreed that the deadline for bringing 
the case to trial is three years from remittitur.  They disagreed, however, on whether the reversal 
and remand have the effect of reopening discovery in general, and expert designation and 
discovery in particular (the original discovery cutoff having previously passed before the 
dismissal).  The Court invited the parties to brief the question. 
 
Defendants have accordingly filed what they label as a motion to reopen discovery.  The label is 
not quite right, given that defendants’ (correct) position is that discovery is automatically 
reopened and requires neither leave of court nor a motion. 
 
Technical nits aside, the Court agrees with defendants that discovery, including the opportunity 
to designate experts, is reopened upon reversal and remand for trial. 
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It is now well settled that discovery automatically reopens following a mistrial, 
order granting new trial, or reversal on appeal.  As our high court explained:  
“Each time an action is tried, the court sets an ‘initial’ (i.e., ‘first’ or ‘beginning’) 
date for the actual trial, and that date controls the discovery cutoff for the trial to 
which it relates. … A case does not have one everlasting ‘initial’ trial date, but 
may have a new ‘initial’ trial date corresponding to a scheduled retrial or new trial 
of the action. … Thus, after reversal ‘the time clock for the ‘initial trial date’ under 
the Discovery Act is reset.”  (Fairmont Ins. Co. v. Superior Court (2000) 22 
Cal.4th 245, citations omitted; see Beverly Hospital v. Superior Court (1993) 19 
Cal.App.4th 1289, 1295.)  There is no distinction between the different ways a 
new trial may come about, including mistrial, order granting new trial and 
following reversal on appeal.  (See § 656 [defining new trial]; Guzman v. Superior 
Court (1993) 19 Cal.App.4th 705, 707-708.) 

 
Hirano v. Hirano (2007) 158 Cal.App.4th 1, 6. 
 
Plaintiff does not dispute this settled rule.  He argues, however, that the usual rules don’t apply 
here because of a stipulation entered into in the spring of 2017.  At that time the trial in this case 
was set for June 26, 2017.  Plaintiff sought to move the trial date to sometime in early 2018 
because of his own serious medical issues.  Defendants stipulated to move the trial, and the 
Court (Judge Craddick) accordingly signed an order resetting the trial date to January 22, 2018.  
The order also provided:  “Further, the Court extends the discovery cut-off and expert witness 
disclosures consistent with the new trial date.”  That was also consistent with plaintiff’s requests 
at the time, as he stated that he was medically unable to participate in discovery. 
 
Not explained in plaintiff’s opposition is how a stipulation to extend the discovery cutoff to 
conform to a new and later trial date, somehow becomes a stipulation to forbid the further 
extension of the discovery cutoff to conform again to an even later trial date.  (And in fact no trial 
date is presently pending.)  It is not as if the parties’ 2017 stipulation, or Judge Craddick’s order, 
provided that the discovery cutoff date would be extended to the January 2018 trial date and no 
further.  At that time the parties did not contemplate any later trial date, given that the January 
2018 date was barely within the five-year trial deadline.  The Court cannot see how the 
unavailability of further discovery after a vacated January 2018 trial date was an element of the 
bargain made in April 2017.  There’s nothing in the stipulation that even hints at any terms 
addressing what would happen if the trial date got moved again; but insofar as one can mind-
read the parties from the stipulation as entered, it seems very likely that if they’d been asked 
about that, they’d have said “of course, the deadlines move with the trial date”. 
 
Plaintiff points to a term of the stipulation forbidding plaintiff himself (an attorney, though 
represented in this case) from representing a different plaintiff in a parallel litigation then 
pending in this court.  Again, however, he does not explain with any clarity why that 
stipulation term should lead to the conclusion that there should be no reopening of discovery 
in this case now. 
 
Plaintiff’s argument is that he was making a major concession in this respect; and hence, 
he having honored his concession, defendants should be held to their bargain of setting the 
discovery cutoff immutably as of the then-set January 2018 trial date.  It is more than dubious 

https://advance.lexis.com/search/?pdmfid=1000516&crid=c8819753-a296-4dcf-9e58-7d157091ae92&pdsearchterms=158+cal+app+4th+6&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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how major that “concession” was, given that (1) plaintiff was too ill to litigate even his own case 
as a represented party, and (2) it appears that plaintiff had already withdrawn from that 
representation in the face of a disqualification motion.  It does not appear credible that this term 
was a serious bargaining quid pro quo for anything. 
 
But even if it was a substantial concession – a concession for what?  Plaintiff says it was a quid 
pro quo for an agreement not to extend discovery past the January 2018 trial date.  But again, 
there is no term of the stipulation to that effect.  Further, while the “bid and ask” of the 2017 
stipulation are not explained in detail, it was evidently plaintiff, not just defendants, who was 
seeking to extend the discovery cutoff date to a time after the original June 2017 trial date 
(though it may be inferred that defendants were fine with that extension too).  Nothing suggests 
that in April 2017 either party was even thinking, let alone insisting, in terms of fixing the 
discovery cutoff immutably in late 2017 even if the trial date had to move again.  Plaintiff is trying 
to enforce a “bargain” that he cannot show was ever made. 
 
Finally, plaintiff points to his own unsuccessful ex parte application in December 2017 aiming to 
move the January 2018 trial date once more, waive the five-year deadline, and reset the 
discovery cutoff accordingly, due to medical problems for plaintiff’s then-attorney.  (Technically 
the ex parte merely sought to shorten time for such a motion, but moving the trial date was what 
plaintiff was after.)  It’s true that it was plaintiff who sought to extend the discovery cutoff to 
conform to a new trial date, and that relief was effectively denied.  But neither the Court’s record 
nor plaintiff’s opposition papers tell us anything about on what basis defendants objected to the 
ex parte, nor for what reason Judge Craddick denied it.  In particular, there’s nothing suggesting 
that moving the discovery cutoff – as opposed to moving the trial date and waiving the five-year 
deadline – was the controversial part of plaintiff’s ex parte application, or the ground for either 
opposing it or denying it.  For all the record shows, all parties and Judge Craddick may have 
been (and probably were) in harmony in assuming that if the trial date were to get moved, the 
discovery cutoff would get moved too, exactly as plaintiff was requesting. 
 
The Court therefore cannot see how the denial of this relief somehow gives rise to either an 
equitable estoppel or a judicial estoppel, as plaintiff argues.  The logic just isn’t there, and 
neither are the supporting facts.  Plaintiff’s estoppel arguments might work if the facts had been 
that defendants were opposing the ex parte on the ground that they didn’t want to conduct 
expert or other discovery after January 2018, and/or if Judge Craddick had denied the ex parte 
on that ground.  But there’s no record support suggesting that defendants were even asserting 
such a position, and on the face of the matter the hypothesis seems unlikely. 
 
In light of this ruling, the case management conference now set for October 7 is continued to 
January 28, 2020. 
 
Finally, a quick note to defendant’s counsel:  Exhibit tabs should be on the bottom, not the side. 
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 2.  TIME:  9:00   CASE#: MSC17-00192 
CASE NAME: KOSKIE VS. CONSTANCE 
HEARING ON MOTION TO FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY STEVE KOSKIE 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in Cross-Defendant 

Koskie’s First Set of Requests for Admissions to Constance Finlay, and in Cross-Defendant 

Koskie’s First Set of Requests for Admissions to Constance Therapeutics (both served on or 

about July 9, 2019) are deemed admitted.  Koskie’s counsel must lodge a proposed order 

with a declaration confirming that no responses were served prior to the hearing.  No sanctions 

are awarded. 

In the event that Finley and/or Constance Therapeutics has served verified responses prior to 

the hearing, no matters will be deemed admitted as against that party, but sanctions are 

awarded to Koskie in the amount of $790 (jointly and severally against both responding parties).  

(Constance Therapeutics is reminded that it can take no action in this litigation, including 

responding to the requests for admission, without counsel.) 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01202 
CASE NAME: RAINIER CAPITAL VS. LASKER 
HEARING ON MOTION TO COMPEL ATTENDANCE & TESTIMONY OF PLAINTIFF 
FILED BY JOHN T. HESS, VICTORIA L. HESS 
* TENTATIVE RULING: * 
 
Counsel are directed to meet and confer as to selection and appointment of a Discovery 
Referee. 
 
Plaintiffs already hold a substantial judgment from Texas court.  In this action they seek to 
enforce that judgment against various individuals on the basis of piercing the corporate veil or 
similar theories. 
 
At issue on this motion are defendants’ notices of deposition on several dozen person-most-
knowledgeable (PMK) topics.  Plaintiffs object to most of the PMK topics as irrelevant.  But 
neither defendants’ moving brief, nor plaintiffs’ opposition brief, even bother to tell the Court 
what the disputed topics are – let alone giving the Court any actual argument about whether a 
given topic is or is not relevant to the present lawsuit.  For that matter, neither does either side 
give the Court anything but the most superficial and generic description of the substance of this 
suit and what issues it presents for litigation.  Apparently both sides expect the Court to slog 
through some six inches of supporting papers to identify for itself what exactly are the issues in 
the case, what is at issue on this motion, and on what grounds it should allow or disallow the 
PMK depositions. 
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If there existed no such thing as a Discovery Referee, therefore, the Court’s disposition of this 
motion would quite likely be to deny it without prejudice to a properly articulated and briefed 
motion from either side. 
 
It appears likely, however, that when and if such a properly framed motion were to be filed, it 
would itself call for quite extensive inquiry into the issues raised in the lawsuit, including which of 
them is or isn’t foreclosed by the Texas arbitration result and judgment.  That is a task for which 
the parties should resort to a Referee. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01959 
CASE NAME: EAST BAY REGIONAL VS. BNSF 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
Continued by the Court to October 4, 2019 at 9 a.m.  Counsel are advised that submission on 
next week’s tentative may not be an option because the Court may require appearance to 
answer some questions or concerns the Court is now thinking through.  If the continued date is 
inconvenient, either side may request a different date. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-00269 
CASE NAME: ESTATE OF JERLYN L. SMITH  VS.  FARMERS INSURANCE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY HOWARD RUUD, FARMERS INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Defendants demur to plaintiff’s second amended complaint, which was filed last February 
in pro per.  Plaintiff now has an attorney, and the parties have agreed to put this demurrer over 
a week in the expectation that plaintiff’s counsel will be filing a third amended complaint.  The 
Court agrees that this is appropriate, given the messiness of the present complaint.  The 
hearing is therefore continued to October 4.  Counsel should notify the Court promptly when 
the new pleading is filed so that the demurrer can be taken off next week’s calendar. 
 
The Court points out that the second amended complaint was not signed, either as a pleading or 
on the verification line.  Moreover, despite previously being admonished on the subject, plaintiff 
failed to tab her exhibits.  It is expected that these problems will not recur with counsel’s 
involvement.  The Court likewise expects better conformity with the requirement of meet-and-
confer before another demurrer (if any) is filed. 
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 6.  TIME:  9:00   CASE#: MSC18-00299 
CASE NAME: RODRIGUEZ VS. ENERGY REMODELING 
HEARING ON MOTION FOR ORDER DISCHARGING STAKEHOLDER 
FILED BY AMERICAN CONTRACTORS INDEMNITY 
* TENTATIVE RULING: * 
 
The moving party has taken this motion off calendar, by e-mail. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00969 
CASE NAME: MARIO FRANCO VS. NICOLE JOHNSON 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY MARIO FRANCO 
* TENTATIVE RULING: * 
 
At plaintiff’s request this motion is continued to October 25, 2019. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-02309 
CASE NAME: McKEAN VS. DE MARTINI 
HEARING ON OSC WHY A PARTITION REFEREE SHOULD NOT BE ORDERED 
PER EX PARTE ORDER FILED 09-10-19 
* TENTATIVE RULING: * 
 
Counsel to appear. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00529 
CASE NAME: SULLIVAN VS. CARRETERO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY KAHLIL SULLIVAN 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing as to grounds for withdrawal.  
Mr. Sullivan is invited to appear and participate if he wishes. 
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10.  TIME:  9:00   CASE#: MSC19-00909 
CASE NAME: R.E. MAHER, INC.  VS.  BAY CITIES 
HEARING ON MOTION FOR ORDER DISCHARGING STAKEHOLDER 
FILED BY CITY OF HEALDSBURG 
* TENTATIVE RULING: * 
 
The motion of defendant City of Healdsburg for deposit of funds and discharge is granted 
in part. 
 
This case is a dispute among construction firms as to a public works project for the City.  
The City is named in plaintiff’s first amended complaint, but apparently only for purposes of 
serving stop-payment orders on it.  None of plaintiff’s ten pleaded causes of action is asserted 
against the City.  Nor has any other party asserted any claim against the City by way of cross-
complaint or otherwise.  The City, having accepted plaintiff’s stop-payment order, now seeks to 
deposit the amount covered by that order in court.  The request appears to be entirely in order, 
and it is granted. 
 
The only opposition to this motion is from a bonding company, Travelers (belatedly joined by 
defendant Bay Cities).  Travelers’s argument is a little hard to follow; but as the Court 
understands it, it has two points.  First, there may be other disputes entailing potential claims 
against the City.  Perhaps so, and if there are, they can be asserted by properly filed amended 
pleadings or cross-complaints.  The Court’s present ruling is not intended as a merits disposition 
of unknown claims not yet asserted by anyone.  On the present state of the pleadings in this 
case, however, there are no such claims against the City, and the Court can see no reason why 
the City should be required to continue to participate as a party unless or until someone 
chooses to sue it. 
 
Second, Travelers points out that the City will have to participate in the case because it has 
information relevant to the disputes in the case.  The Court assumes that to be true.  But this 
puts the City in the position of a third-party witness, not a defendant.  Discovery from the City 
can be taken as would be true for any other non-party with relevant documents or knowledge. 
 
Finally, the City requests an award of fees and costs under Code of Civil Procedure § 386.6.  
The request is appropriate in itself, but the amount requested is both inadequately documented 
and apparently excessive.  The Court awards $1,000. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01344 
CASE NAME: MICHAEL WILSON VS. GREGORY HARPER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SEKOU LUMUMBA 
* TENTATIVE RULING: * 
 
Defendant Lumumba’s demurrer is overruled.  Defendant must file and serve his answer by 
October 18, 2019.  This two-page demurrer contains only form-book citations about procedural 
points, but does not contain any discussion at all as to the allegations or theories of the 
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complaint or why they are insufficient.  Plaintiff cannot expect the Court to dismiss the case just 
because plaintiff says the case is factually frivolous as against himself. 
 

  

12.  TIME:  9:00   CASE#: MSC19-01344 
CASE NAME: MICHAEL WILSON VS. GREGORY HARPER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DAVID ELLIOT GOLDSTEIN, BARRY BASKIN 
* TENTATIVE RULING: * 
 
The demurrer of defendants Goldstein and Baskin is sustained without leave to amend.  
Plaintiff has filed no opposition to the demurrer. 
 
Plaintiff’s only cause of action asserted against these defendants is the sixth, for injunctive relief 
under Code of Civil Procedure § 526a.  Plaintiff Wilson is a defendant in a pending 
misdemeanor case.  Goldstein, a Judge of this court, has made rulings in that misdemeanor 
case with which plaintiff disagrees.  Plaintiff contends that Goldstein is disqualified by bias and 
is required to recuse himself.  He further contends that Baskin, the Presiding Judge of this court, 
is under a duty to ensure that Goldstein complies with all laws, including by recusing himself. 
 
The theory of the sixth cause of action is that Goldstein, by refusing to recuse himself, and 
Baskin, by refusing to require Goldstein to do so, are illegally expending public funds, and hence 
should be enjoined from doing so under § 526a.  The expenditure allegedly consists of the fact 
that paid Court employees are used to conduct the court proceedings to which plaintiff objects. 
 
But plaintiff does not attempt to show any connection between refusal to recuse and 
expenditure of funds, or the asserted illegality of expenditure.  There is nothing illegal about 
a court paying its employees to conduct court business in ordinary course, and employees in 
doing so are expected to carry out the orders of the judicial officers presiding over cases; the 
employees have no discretion to do otherwise.  Nor is there any suggestion that any additional 
or different money is being expended as a result of Goldstein’s non-recusal.  Exactly the same 
dollars would be spent paying exactly the same salaries to exactly the same employees, 
whether Goldstein recused himself or not.  Plaintiff’s theory amounts to saying that any citizen 
can sue to enjoin any government action he disagrees with, on the theory that somehow any 
government action must involve expenditure of funds because government employees get paid.  
That is a huge overreading of § 526a.  Even assuming that a government action is itself 
unlawful, that does not automatically make it an illegal expenditure of funds.  The focus of 
§ 526a is specifically on the illegality of expenditure, not on the asserted illegality of the 
governmental actions. 
 
The same disconnect shows up in the relief plaintiff seeks.  He does not seek an injunction 
against spending public money, which is the only remedy provided for in § 526a.  Rather, he 
wants an injunction forbidding Goldstein from continuing to preside over plaintiff’s misdemeanor 
case.  If granted, that relief would still have nothing to do with expending public funds, and 
would not save the government a single penny.  This is just misusing § 526a as a pretext for 
seeking an otherwise-unavailable injunctive recusal. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/27/19 

 
 

- 9 - 

In any event, it is settled that § 526a cannot be used to enjoin acts of judicial officers.  As the 
court stated in Gould v. People (1976) 56 Cal.App.3d 909, 921: 
 

The instant case constitutes a collateral attack by alleged taxpayers upon the 
correctness of the judges' actions in the three obscenity cases for which plaintiffs 
are being prosecuted. Neither section 526a nor the common law provides a basis 
for suits by collateral parties to determine the correctness of a judge's action in a 
particular case because to do so would violate the state Constitution. (See Farr v. 
Superior Court (1971) 22 Cal.App.3d 60, 70, cert. den., (1972) 409 U.S. 1011.)  
To hold otherwise would create the absurd and chaotic situation where an 
officious and irate stranger to any action with a personal ax to grind could file a 
collateral action against a judge under the guise of a taxpayer's suit contesting 
the outcome of any civil or criminal action in which he believed the trial court 
ruled erroneously. 

 
Here, plaintiff is not “collateral” to the misdemeanor case in the sense of not being a party to it; 
but that was equally true in Gould, where the plaintiffs were themselves the subject of the 
prosecutions they sought to enjoin.  With that observation, Gould’s discussion exactly describes 
this case.  As Gould points out, if this plaintiff could bring this § 526a action to seek to force 
Goldstein’s recusal, then any meddlesome citizen could bring the same action to force the 
same recusal. 
 
Plaintiff is not some officious intermeddler; he admittedly has a direct and personal stake in 
whether Goldstein recuses himself or not in plaintiff’s misdemeanor case.  But that actually is an 
additional and critical reason why plaintiff cannot bring this suit.  The fact that plaintiff is the 
defendant in the misdemeanor case is perhaps the strongest reason why his attack in this 
lawsuit is nonviable:  This is simply a collateral attack by plaintiff on judicial rulings he dislikes in 
another case, and his remedy for those rulings lies elsewhere.  If he thinks Goldstein should be 
disqualified from the misdemeanor case, his remedy is to file a motion for disqualification under 
Code of Civil Procedure § 170.3.  His complaint does not say whether or not he has sought to 
do that, but either way he cannot pursue his § 170.3 disqualification remedy by bringing a 
separate suit, let alone a § 526a suit.  A similar principle applies any other asserted judicial 
errors that plaintiff thinks Goldstein has committed in the misdemeanor case.  His remedy, if he 
has one, is to appeal or seek a writ in the appellate court – not to bring a separate civil action 
asserting that erroneous rulings in a criminal case constitute an illegal expenditure of funds. 
 
And stating the same principle more broadly:  The only remedy plaintiff seeks, and the only 
remedy available under § 526a, is an injunction.  But it is axiomatic that no injunction is available 
where other legal remedies are available.  Here, the available legal remedies are a recusal 
motion and/or an appellate remedy. 
 
That is true specifically of attacks on judicial proceedings, but it is also more generally true of 
the injunctive remedy under § 526a even in non-judicial settings.  Where there exists a 
comprehensive but limited legislative scheme for remedying a particular asserted violation of 
law, a plaintiff cannot circumvent that scheme by suing under § 526a. 
 

https://advance.lexis.com/search/?pdmfid=1000516&crid=719ca2ee-8c42-4a20-872c-f196fb9d2690&pdsearchterms=56+cal+app+3d+921&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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In Animal Legal Defense Fund v. California Exposition and State Fairs (2015) 239 Cal.App.4th 
1286, for example, plaintiffs sought to enjoin the expenditure of public funds for what they 
contended was a violation of certain animal-cruelty statutes.  They resorted to § 526a because 
it was settled that there is no private cause of action under the animal-cruelty statutes.  
The court held that the plaintiffs could not use § 526a to get around the absence of a private 
cause of action: 
 

As our Supreme Court long ago recognized, “The primary purpose of [section 
526a], originally enacted in 1909, is to ‘enable a large body of the citizenry to 
challenge governmental action which would otherwise go unchallenged in the 
courts because of the standing requirement.’  [Citation.]”  (Blair v. Pitchess (1971) 
5 Cal.3d 258, 267-268; see Chiatello v. City and County of San Francisco, supra, 
189 Cal.App.4th at p. 481.)  Here, … there exists a comprehensive statutory 
scheme that provides multiple avenues for the enforcement of California's animal 
cruelty laws.  Humane societies are vested with “quasi-governmental powers” to 
aid local authorities in the enforcement of anticruelty laws, and any individual can 
make a complaint under oath to a magistrate authorized to issue warrants in 
criminal cases if the complainant believes animal cruelty is taking place or will 
take place. … These methods of enforcement are in addition to the authority of 
law enforcement agencies to enforce the penal laws of California. 

In light of these many means of enforcing the animal cruelty laws, the very 

purpose of a section 526a action is not furthered by plaintiffs' lawsuit here, since 

it cannot be said that defendants' conduct – if indeed violative of the animal 

cruelty laws – would go unchallenged in the absence of a taxpayer action 

(notwithstanding plaintiffs' claim that they “are the only persons who can 

challenge this unlawful government conduct because Cal Expo and the School's 

victims are pigs who do not have standing to sue”). 

239 Cal.App.4th at 1297-98.  More broadly, the court (discussing Nathan H. Schur, Inc. v. City 
of Santa Monica (1956) 47 Cal.2d 11) stated: 
 

In sum, Schur stands for the proposition that where the Legislature has provided 
an administrative remedy, a taxpayer action cannot be used in lieu of that 
remedy.  Here, the remedy provided by the Legislature is not administrative, but it 
is a carefully crafted legislative mechanism for enforcing the Penal Code section 
plaintiffs claim defendants violated.  Given this detailed legislative scheme, we 
believe the Legislature intended the enforcement mechanisms it established – 
and the entities in whom it entrusted such enforcement – to be the exclusive 
mechanisms for, and entities charged with, such enforcement.  Put otherwise, 
the more general remedy of a taxpayer action was not intended to be used in 
their stead. 

 
239 Cal.App.4th at 1301. 
 

https://advance.lexis.com/search/?pdmfid=1000516&crid=c79e21a7-1960-4e81-9184-808e802dbab9&pdsearchterms=239+cal+app+4th+1286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=c79e21a7-1960-4e81-9184-808e802dbab9&pdsearchterms=239+cal+app+4th+1286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=c79e21a7-1960-4e81-9184-808e802dbab9&pdsearchterms=239+cal+app+4th+1286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=c79e21a7-1960-4e81-9184-808e802dbab9&pdsearchterms=239+cal+app+4th+1286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=c79e21a7-1960-4e81-9184-808e802dbab9&pdsearchterms=239+cal+app+4th+1286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=c79e21a7-1960-4e81-9184-808e802dbab9&pdsearchterms=239+cal+app+4th+1286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=c79e21a7-1960-4e81-9184-808e802dbab9&pdsearchterms=239+cal+app+4th+1286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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Here, the legislative scheme for enforcing judicial recusal requirements is a motion under 
Code of Civil Procedure § 170.3.  That is the exclusive procedure available for seeking recusal.  
Plaintiff had the opportunity to file such a motion, or not, as he saw fit (and perhaps he has 
already done so).  But he cannot evade that exclusive procedure by suing collaterally under 
§ 526a. 
 
This is a first pleading and a first demurrer.  However, the Court can see no conceivable way 
in which plaintiff could viably amend his complaint as against these defendants.  His attempt to 
seek recusal by a collateral lawsuit is so patently frivolous that there is no way it can be 
rescued.  Accordingly, the Court declines to grant leave to amend.  If plaintiff contests this 
tentative to seek leave to amend, he should come to the hearing prepared to explain exactly 
what he has in mind, and why it will be viable. 
 
Defendants should prepare a judgment, separate from the order after hearing hereon.  
Defendants may seek their costs in ordinary course. 
 

  

13.  TIME:  9:00   CASE#: MSN19-1109 
CASE NAME: PEOPLE VS. BASSETT 
HEARING ON MOTION FOR RETURN OF SEIZED PROPERTY 
FILED BY JOHN DAVID BASSETT 
* TENTATIVE RULING: * 
 
This matter was put over to require petitioner to serve the Brentwood Police Department.  
He has now done so, and there is still no objection to the motion.  It is therefore granted. 
 

  

14.  TIME:  9:00   CASE#: MSN19-1530 
CASE NAME: ZWAHLEN VS. TEXIERA 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY BRAD A. AND MARY C. ZWAHLEN 
* TENTATIVE RULING: * 
 
The petition to compel arbitration is granted.  The request for attorney fees is denied 
without prejudice. 
 
The Court concludes that Code of Civil Procedure section 1284.3 does not bar arbitration for 
two reasons.  First, an arbitration concerning the construction of a $ 1.1 million dollar luxury 
home cannot fairly be characterized as a “consumer arbitration,” within the meaning of the 
statute.  Second, even if it were a consumer arbitration, the statute is obviously intended to 
protect the consumer, not the non-consumer.  Respondent asserts that in this dispute he is the 
“little guy”, which may or may not be true – but if it is, that’s all the more reason why this isn’t a 
“consumer arbitration” within the contemplation of the statute, which aims to protect “little guy” 
consumers, not “little guy” sellers. 
 
Respondent says he is being “dragooned” into arbitration.  No, he isn’t.  Respondent is being 
compelled to arbitrate under an arbitration clause that he drafted, and that he inserted into a 
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construction contracted he also drafted.  Respondent is merely being compelled to honor a 
contractual promise that he is baselessly attempting to repudiate.  The same observation 
disposes of respondent’s rather overblown rhetoric about being stripped of his constitutional 
rights.  If respondent wanted to insist on his right to court litigation rather than arbitration, he had 
no business inserting a mandatory arbitration clause into his own contract. 
 
Respondent asserts that he could not “protect himself” in arbitration, that he could not “establish 
an affirmative position in his right to recovery” in arbitration, and that arbitration would constitute 
“an un-level playing field …”  However, respondent offers no legal or factual support for these 
assertions, which appear baseless. 
 
Attorney Fees.   Petitioners are not entitled to an immediate award of attorney fees.   
(See DisputeSuite.com, LLC v. Scoreinc.com (2017) 2 Cal.5th 968, 976 [“[a]party does not 
become the prevailing party under the statute merely by obtaining a forum for resolution of the 
contractual dispute or by moving it from one forum to another”]; Lachkar v. Lachkar (1986) 182 
Cal.App.3d 641, 648 [“an award here, under Civil Code section 1717, cannot stand because 
there was no prevailing party”].)  The Court makes no ruling on whether such fees should be 
sought from the arbitrator, or from this court in a renewed motion after the entry of a judgment 
confirming the arbitration award, because the issue has not been briefed. 
 

  

15.  TIME:  9:00   CASE#: MSN19-1550 
CASE NAME: RE VICKI BLACKWELL 
HEARING ON PETITION FOR APPROVAL OF STRUCTURED SETTLEMENT 
FILED BY  J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
There does not appear to be any declaration from the transferor, Ms. Blackwell.  The matter is 
continued for two weeks, to October 11, to give time for such a declaration to be submitted. 
 

  

16.  TIME: 10:00   CASE#: MSC17-00129 
CASE NAME: DRIVER VS. STATE OF CALIFORNIA DOT 
JURY TRIAL - LONG CAUSE / 35 DAY(S) 
* TENTATIVE RULING: * 
 
This trial date was vacated. 
 

 

 


